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McG egor, Vice Chief Justice
11 This case presents the question whether each party
receives a new opportunity to file a notice of a perenptory change
of judge when the state refiles a crimnal matter previously
di sm ssed wi thout prejudice. We conclude that a new i ndictnent
begins a separate matter and that the right to a perenptory change
of judge applies as if no prior action had been fil ed.

l.
12 The State charged Defendant Godoy with ten counts of
perjury in violation of Arizona Revised Statutes (AR S.) section
13-2702 (2001). In May 2001, a grand jury indicted Godoy on nine
of the ten counts. 1In June 2001, Judge Howard Hant man recei ved t he
assignnment of Godoy’'s case. Neither the State nor Godoy requested
a change of judge, as permtted by Rule 10.2 of the Arizona Rul es
of Crimnal Procedure.?
13 Pursuant to Rule 12.9.a,? Godoy noved for a new finding
of probabl e cause. Judge Hantman granted the notion and renanded
for a new finding on Decenber 11, 2001. \Wen the State did not

reconmence grand jury proceedings within fifteen days, Judge

1 Al references to “Rule 7 are to the Arizona Rul es of

Crim nal Procedure.

2 Subsection a states: “The grand jury proceeding nay be
chall enged only by nmotion for a new finding of probable cause
all eging that the defendant was denied a substantial procedural
right, or that an insufficient nunber of qualified grand jurors
concurred in the finding of the indictnent.” Ariz. R Cim P.
12.9. a.



Hant man di sm ssed the case w thout prejudice under Rule 12.28.c.3
14 Follow ng the dismssal, the State again charged Godoy
w th eight counts of perjury, all stenm ng fromthe sane conduct as
that underlying the first indictnent. The grand jury issued an
i ndictnment on four of the eight counts, and Judge Hantnman again
received the case assignnent. Two days later, the State filed a
noti ce of change of judge pursuant to Rule 10.2. Over Godoy’s
obj ection, Judge Hantman transferred the matter to another judge.
15 Godoy filed a petition for special action with the court
of appeals, which declined jurisdiction. W granted Godoy’s
petition for review to resolve this recurring issue of statew de
i nportance. ARCAP 23.c. We exercise jurisdiction pursuant to
Article VI, Section 5.3 of the Arizona Constitution. This court
reviews rulings involving the interpretation of a court rule de
novo. See State ex rel. Napolitano v. Brown & WIIlianson Tobacco

Corp., 196 Ariz. 382, 390 Y 37, 998 P.2d 1055, 1063 (2000).

3 Subsection c states:

If a nmotion under Rule 12.9a, Rules of Crimnal
Procedure, challenging State G and Jury proceedings is
granted, the Attorney Ceneral, or the Attorney CGeneral’s
desi gnee, nmay proceed with the prosecution of the case
pursuant to Rule 2, Rules of Crimnal Procedure, or by
resubm ssion to the sane State Grand Jury, or subm ssion
to another grand jury. Unless a conplaint is filed or a
grand jury considerationis comenced within fifteen days
after entry of the order granting the notion under Rule
12.9a, Rules of Crimnal Procedure, the case shall be
di sm ssed wi t hout prejudice.
Ariz. R Cim P. 12.28.c.



(I

16 Rule 10.2 entitles either party in a crimnal case to a
change of judge as a matter of right. Ariz. R Cim P. 10.2. a.

A party in a non-capital case nust file a notice wthin ten days of
either the arraignnent or the date on which the party receives
actual notice of the judicial assignnent. Ariz. R Cim P

10.2.c.* A court cannot disregard a tinely notice of a change of
judge. State v. Shahan, 17 Ariz. App. 148, 149, 495 P.2d 1355,

1356 (1972) (“Alitigant has a perenptory right of disqualification
of a judge and if filed tinely the court is in error to deny the
transfer to another judge.”). |If the State tinely filed its notice
of change of judge, Judge Hantnman acted appropriately in
transferring the matter to another judge. However, if, as Godoy
essentially argues, the subsequent indictnment sinply “continued”
the earlier action against him the State did not tinely file its
notice. Thus, the question whether the State filed a tinely notice
depends upon whet her the subsequent indictnent sinply “continued”
the earlier action or instituted a new action agai nst Godoy. Qur
resolution of this issue depends upon the effect of the tria

court’s order dismssing the action w thout prejudice.

17 W have considered the effect of the issuance of a new

indictnment in other contexts. Arizona courts consistently hold

4 The rul e al so neasures the deadline fromthe “[f]iling of
the mandate froman Appellate Court with the clerk of the Superior
Court.” Ariz. R Cim P. 10.2.c(2).

4



that tinme limts for purposes of the right to a speedy trial begin
to run anew when a grand jury reindicts a defendant follow ng the
di sm ssal of an earlier action against the defendant. E.g., State
v. Rose, 121 Ariz. 131, 137, 589 P.2d 5, 11 (1978); State v.
Johnson, 113 Ariz. 506, 510, 557 P.2d 1063, 1067 (1976); State v.
Avriett, 25 Ariz. App. 63, 64, 540 P.2d 1282, 1283 (1975). W see
no reason to treat tine limts for filing a notice of change of
judge differently.

18 Mor eover, Godoy’s argunent would require us to regard as
“continuing” acase that the trial court has dism ssed. Once Judge
Hant man di sm ssed the initial proceedi ng agai nst Godoy, however,
not hing remained of that action and the indictnent was void of
effect. See Bowran v. State, 103 Ariz. 482, 483, 445 P.2d 841, 842
(1968) (“[When a notion to quash an information is granted there
is no case pending in the Superior Court until a newinformation is
filed.”); see also State v. Freeman, 78 Ariz. 281, 285, 279 P.2d
440, 442-43 (1955); State v. Coursey, 71 Ariz. 227, 233, 225 P.2d
713, 717 (1950); Pray v. State, 56 Ariz. 171, 175, 106 P.2d 500,
502 (1940). Arizona’s Rules of Crimnal Procedure provide no
mechanismto reinstate a void indictnent. The State could again
initiate crimnal proceedi ngs agai nst Godoy fol |l om ng t he di sm ssal
only by either obtaining a new indictnment or filing a conplaint.
Ariz. R Cim P. 2.2. Wen the new case began, Rule 10.2 provi ded

each party a perenptory right to change the judge within the tine



permtted by the rule. See New Mexico v. Ware, 850 P.2d 1042,
1045 (NNM C. App. 1993) (obtaining a new indictnent begins the
case anew, “with all procedural rights inuring to the parties”).

19 In addition to arguing that the State filed an untinely
notice, Godoy also argues that the State waived its right to
perenptorily chal |l enge Judge Hant man under Rul e 10. 4. a® because t he
State participated in a contested matter before him that being
the notion to remand the May 2001 indictment for a new finding of
probabl e cause. Godoy cites State v. Poland, 144 Ariz. 388, 698
P.2d 183 (1985), to support his waiver argunment. In Poland, after
remand for a newtrial, the defendant argued that the trial court
should grant the State’s notion to dismss but that the court
should dismss it with prejudice. Id. at 395, 698 P.2d at 190. W
hel d that, by doing so, Poland waived his right to perenptorily
change the judge. 1d. Poland s and Godoy’ s cases, however, differ
critically. In Poland, the judge did not dism ss the action. |Id.
at 394, 698 P.2d at 189. |In Godoy’s case, however, Judge Hantnman
did dismss the State’s case predi cated on the May 2001 i ndi ct nent,
thereby termnating that action. Participating in proceedings in

a previous case does not waive a party’s right to a change of judge

° Rul e 10.4.a provides: “Aparty |loses the right under Rul e
10.2 to a change of judge when the party participates before that
judge in any contested matter in the case, an omni bus hearing, any
pretrial hearing, a proceeding under Rule 17, or the conmencenent
of trial.” Ariz. R Cim P. 10.4.a.

6



in a new action.

[,
110 For the foregoing reasons, we deny relief and affirm
Judge Hantrman’ s order transferring this matter to a different judge

and remand for proceedi ngs consistent with this opinion.

Ruth V. MG egor, Vice Chief Justice

CONCURRI NG:

Charl es E. Jones, Chief Justice

Rebecca Wi te Berch, Justice

M chael D. Ryan, Justice
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